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|ntroduction: why IP matters for the
developing world

Richard Berry

The publication of this pamphlet marks the end of Knowledge Politics’ four-part series
discussing the future of intellectual property rights in a digital age.

Perhaps the strongest theme to have emerged from the previous three publications is the
importance of understanding how closely the debate on intellectual property is related to
the wider globalisation debate.

This has been apparent throughout. We began this series with a discussion focused on
the British policy context following the publication of the Gowers Review of Intellectual
Property by the Treasury last year. In a wide ranging report, one of Andrew Gowers’ key
priorities was recommending how to make British businesses (that is, those who develop
and own intellectual property) more competitive on a global scale. The appropriate
policy actions flowing from this familiar imperative — as well as the nature of the
imperative itself — have been debated at length.

In our publication devoted to theoretical issues, the global focus was again unavoidable.
This is because, while intellectual property as a commodity is being traded more than
ever before on a global scale, so too have the prevailing discourses on intellectual
property been shared among international actors.

So, following on from our pamphlet on the global nature of intellectual property today,
we wanted to focus in more directly on perhaps the key issue that needs to be addressed
in this debate: the implications for the developing world.

To this end, the contributors to this volume explain how the developing world is both
impacted by and responding to our intellectual property regime. Vera Franz discusses
how a global access to knowledge movement is setting out to re-balance developed
developing countries’ rights. Duncan Matthews explains how non-governmental
organizations and internal institutions could be better deployed to support the intellectual
property ambitions of developing nations. And finally Tove Gerhardsen reveals the
developing world defending the realms of traditional knowledge as a challenge to the
dominant mode of global intellectual policy.

Finally, I would like to take this opportunity to thank the many contributors to this series
of Knowledge Politics pamphlets, from the worlds of politics, academia, business and
non-governmental organisations, as well as those who have provided valuable editorial
assistance over the past few months. This is clearly an issue that will continue to cause
debate for many years to come, and we will be keeping a close watch on developments.




Half way there: how a global move ment
set out to save our knowledge ecology

Vera Franz

In the summer of 2003, the World Intellectual Property Organisation (WIPO) rejected a
request by 70 well-know scientists, law professors, economists and others to hold a
meeting on open collaborative efforts like free and open source software, open access
journals and the Human Genome Project. It would be outside of WIPO’s mandate, argued
WIPO, the key UN agency developing international binding intellectual property (IP) law,
at the time. Today, less than five years later, WIPO is a different institution. It has
broken with its traditional policy of 'IP maximalism’. Last year, a long push for a new
substantive patent law treaty (SPLT) was stalled. A few weeks ago, WIPO postponed (and
possibly voted down for good) the so-called Broadcast Treaty, a piece of international law
that would have granted a 20-year monopoly to broad- and webcasters on the re-use of
transmitted content, even if that content was in the public domain or owned by other
copyright holders. And finally, WIPO, as part of its Development Agenda, has recently
concluded to ‘exchange experiences on open collaborative projects’, explore how to
‘facilitate access to knowledge’ and ensure that ‘norm-setting activities take into account
different levels of development’.! These developments signal a sea change at WIPO. Why
did this UN agency change in such a short time span? What are the challenges going
forward? And how to turn this critically important adventure into a success?

In October 2003, the Consumer Project on Technology? organised an influential one-day
meeting on ‘The Future of WIPO’ in Lisbon as part of Consumers International’s GA. A
few months later, building on the Lisbon meeting, consumers brought together librarians,
software developers, scientists, digital rights activists, educators and developing country
officials in New York. In an effort to understand what united them, this diverse group
came up with the slogan ‘access to knowledge’. This was the birth of the access to
knowledge movement. From hereon this movement that united developed and
developing country stakeholders worked relentlessly to turn around WIPO. And more
generally, it aimed to challenge the way we think about the ownership of knowledge,
stressing that an overreaching IP regime is harmful to both consumers and creators. It
demanded that we think harder about appropriate incentives and rewards for creativity
and innovation - IP is not the only and in many cases best solution. Turning this ambition
into legal provisions, the A2K movement drafted the A2K Treaty.>

The A2K effort coincided, supported and was helped by the WIPO Development Agenda,
an initiative by developing country governments aiming to reorient WIPO to better meet
the needs of poorer countries.* In fact, developing countries suffer disproportionately

! The Development Agenda recommendations that will need to be adopted by the WIPO General Assembly in
September 2007 will soon be available here: http://www.wipo.int

% The Consumer Project on Technology has recently changed its name to Knowledge Ecology International:
http://www.cptech.org/ and http://www.keionline.org

® http://www.cptech.org/a2k/

* See here for the public interest-led Declaration on the Future of WIPO
http://www.soros.org/initiatives/information/news/wipo_20040929 and here for more information on the




from an overreaching IP regime. The World Bank has estimated that a fully implemented
TRIPS Agreement - which is the basis for the global IP regime designed in the mid 1990s
- would mean a net wealth transfer, based on licensing and royalty fees, of 20 billion
USD per year from developing to developed countries.” Why would any developing
country ever accept such an unfair regime? Few know that when TRIPS was crafted, no
single African country was sitting at any of the green room negotiating tables. It was
conceived, as Peter Drahos explains, by a handful of Northern corporations in relative
secrecy.® This has changed. The Friends of Development, the fifteen developing countries
that proposed the WIPO Development Agenda, openly and loudly rebelled against the
capture of WIPO by the US and EU governments and, by extension, Western corporate
rights holders. They demanded a say in shaping the international IP rules.

Here is why these countries are succeeding: even though the current IP regime
disproportionally harms developing countries, the issues at stake can no longer be
divided along a North-South axis. The Development Agenda coincided and overlaps with
a global public interest concern for the future of our knowledge ecology and this concern
is increasingly shared by parts of Northern industry and governments. For example, A2K
groups successfully convinced US IT businesses such as AT&T, Verizon Communications
and Hewlett-Packard to publicly oppose the proposed terms of the WIPO Broadcast
Treaty. Further, the US government is starting to understand that an overarching IP
regime may harm US interests. Google and other IT businesses that substantially
contribute to US competitiveness and GDP would have to shut down in a world of ‘IP
maximalism’. Also, skyrocketing drug prices - the result of an overreaching IP regime -
greatly concerns US and other Northern governments: their own health systems are in
serious crisis. And it is Northern governments that are paying for the majority of the
HIV/AIDS drugs in developing countries through development aid.”

All of this said, pressure from IP-based industry is not going away. In fact, when WIPO
voted down the Broadcast Treaty in mid June, the Financial Times reported that
‘European television companies [...] say they may now give up on WIPO and see what
they can get in bilateral and regional agreements’. This ‘forum-shifting” will raise new
challenges as Free Trade Agreements (FTAs) lack any form of democratic scrutiny. The
drafts of these agreements are never available to the public. But more importantly, in
FTAs developing countries trade away their stakes in IP law for access to the US
agricultural market. This is hardly a level playing field.

Yet, ways to face this huge challenge are emerging. As the current IP regime is more and
more unsustainable, from both a public interest as well as business perspective in North
and South there is a growing constituency thinking about a fundamental reform. This is
not about tweaking individual provisions in specific treaties. Rather, this is about a total
overhaul of the ways in which our societies incentivise, reward and provide access to
creativity and innovation. It’s a question of adapting the 20" century business models to
the 21% century. The key to all these emerging business models is that they combine a
maximum of creativity and innovation with a maximum of access - something our IP
system increasingly fails to do.

For example, a coalition has over the last years worked hard to develop the idea of the
medical prize fund, a system that would, for drugs, separate the research from the
product market. It would reward innovation with prizes instead of patents. Prizes for ‘me-

government-led WIPO Development Agenda
http://www.wipo.int/documents/en/document/govbody/wo_gb_ga/pdf/wo_ga 31 11.pdf and
http://www.cptech.org/ip/wipo/da.html

°> See ICTSD OPolig Paper on IPRs: Implications for DevelopmentOpage 5 http://www.ictsd.org

® See Peter Drahos and John Braithwaite, Information Feudalism: Who Owns the Knowledge Economy?

! Signs of reform are not limited to WIPO. The European Patent Office (EPO) for example just published the
results of a two-year scenario building exercise exploring the question of whether the patent system Gi and can
remain 'fit for purpose' by supporting innovation for the benefit of society at large in a post-industrial eraOlf not, so
the EPO concludes in the Executive Summary, @$ legitimacy may be open to questionOSee here for the EPO
Scenarios for the Future: http://www.epo.org/focus/patent-system/scenarios-for-the-future.html




too-drugs’ would be smaller than prizes for innovative research. The system would offer
drugs as generics and radically reduce the cost of those drugs. HIV/AIDS patients in
developing countries would disproportionally benefit. And the US presidential candidate
John Edwards is, as part of his campaign, debating this idea for the US.® Or take the case
of music: On the internet, sharing is the default. And we need business models that
embrace this reality. Coalitions between consumers, musicians and some music labels
are emerging. They are discussing the implementation of alternative compensation
systems in the form of a flat fee for music: every broadband provider say in the UK pays
2 GBP a month and in turn can legally access all music on the internet DRM-free.® Or,
think climate change technologies, an area in which we ought to urgently maximise
innovation and access to for everybody, including emerging economies. Not just the
health of individual patients, but the health of our entire planet depend upon it.

Looking into the future, if we will be able to ‘deconstruct’ our one-size-fit-all IP system
and, sector by sector, identify the most viable, new business models, we will all, North
and South, greatly benefit. IP will be only one of the several tools in our toolbox. And
hardly anyone will then bother to enforce an overarching IP regime across the world
through secretive Free Trade Agreements.

8 See Ofie Big Idea: Prizes to Stimulate R&D for New MedicinesCby James Love and Tim Hubbard for a detailed
description of the idea http://www.keionline.org/index.php?option=com_content&task=view&id=38. And see here
for John Edwards on health care: http:/johnedwards.com/about/issues/health-care/20070614-health-care-costs/
® See here for more information: http://cyber.law.harvard.edu/media/scenario4 and
http://www.tacd.org/events/creative-communities/index.htm




Frontiers of Freedom [Part Four]: intellectual property and the developing world As



NGOs and Intellectual Property Rights:
the interplay of interests and
multilateral institutions

Duncan Matthews

NGOs working on intellectual property issues have built a reputation of trustworthiness
amongst developing country delegates to multilateral institutions, but this chapter argues
that more could be done to ensure that their inputs are effective. The arguments
presented in this chapter are based on the findings of a recently-completed research
project on public interest non-governmental organisations (NGOs), intellectual property
rights and multilateral institutions (the IP-NGOs project), funded by the UK Economic and
Social Research Council (ESRC). The study, which began in October 2005 and was
completed in December 2006, involved over sixty face-to-face interviews with
representatives of NGOs, developing country delegations and the secretariats of the
World Trade Organisation (WTQO); the World Intellectual Property Organisation (WIPO);
the World Health Organisation (WHO); the Convention on Biological Diversity Conference
of the Parties (CBD-COP); and the Food and Agriculture Organisation (FAQO). Copies of
the report of the IP-NGOs research project, setting out the research findings in full, can
be downloaded from the project website: www.ipngos.org.

Improving relationships between international NGOs and developing country
delegates

Overall, there is considerable evidence that NGOs perform a significant role in enhancing
the capacity of developing country delegates to these institutions to negotiate effectively.
However, some delegates interviewed for the research project were concerned that the
activities of NGOs may be unduly driven by the demands of donors. NGOs need to be
sensitive to these concerns when undertaking their activities.

The research findings also suggest that, while delegates appreciate the support they
receive, NGOs must avoid being perceived as excluding smaller developing delegations if
they work mainly with large, middle-income developing countries given that some
delegates interviewed for the research project sensed that international NGOs are not
including all delegations in their activities and are focusing instead on the larger countries
that are perceived as being more influential. Some delegates felt that NGOs should play a
greater coordinating role, engaging in more outreach to delegates that are not the
principal players in order to build a wider basis of support in favour of particular policy
proposals.

The research project also found that international NGOs perform a valuable role in
assisting delegates with strategic planning and analysis. However, NGOs are not a
substitute for intergovernmental decision-making and some delegates interviewed for the
research project felt that, on occasion, it is difficult to get neutral answers from NGOs,
with a risk that NGOs sometimes losing sight of their role and over-estimate what they
can achieve. Where NGOs try to play a more overtly political role, going beyond the
provision of advice and technical expertise to delegates and advocating particular
approaches too forcefully, this is not appreciated by delegates and is felt to be a reason
why NGOs might lose credibility in the future if they are not sufficiently even-handed in




the way they present information. Even-handedness on the part of NGOs can also allow
delegates to be aware of and better prepared for counter arguments.

Participation of international NGOs during meetings

The study found that statements made by NGOs at WIPO meetings are generally
considered by delegates to be useful, but cautions against this being undermined if NGOs
seek to use opportunities to make interventions merely as a chance to publicise their own
NGO activities rather than offering substantive inputs to the policy debate. Some
delegates interviewed for the research project felt that international NGOs should be
trained how to make interventions in multilateral forums because they miss opportunities
to communicate their positions as effectively as the industry associations and rights
holder groups that tend to bring convincing arguments in their interventions.

While developing country delegates value having multiple sources of information that
provide systematic analysis of the issues, it is not necessarily the role of NGOs to be the
main providers of this information, as is often the case at present. Multilateral institutions
themselves could to do more to build capacity amongst delegations and to ensure the
flow of information to developing country delegates and to government officials at capital
level.

Coordination of international NGOs

Networks can assist in coordinating NGO inputs. In Geneva, IP coordination meetings
have in the past been held every two or three months so that decisions can be taken on
how best to divide activities depending on the mandates of different NGOs, with the aim
of avoiding duplication. IP coordination meetings are important in Geneva but the fact
that no IP coordination meeting of the NGO community in Geneva was held in the second
half of 2006 is a matter of concern. One possible reason for the absence of coordination
meetings is that donors funding international NGOs are increasingly targeting resources
much more on activities with measurable outcomes than in the past. It is regrettable that
formal coordination activities are becoming less frequent in the Geneva-based NGO
community at a time when some of the delegates interviewed for the research project
indicated that they sensed a lack of coordination amongst NGOs and suggested that
improved coordination would be welcomed, particularly if this reduced duplication and
unnecessary overlaps when NGOs engage with developing country delegates.

Regional consultations and public hearings

With respect to NGOs from the South, the research findings indicate that donors rarely
make provision to allow these groups to participate in multilateral forums. There are
some notable exceptions when multilateral institutions themselves fund participation
from groups from the South, for example at CBD-COP meetings and in the WIPO
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (IGC) process; however, while these initiatives are well thought
of by participating groups, the lack of financial resources to enable NGOs from the South
to engage directly with intellectual property issues being discussed and negotiated in a
wide range of multilateral forums remains a major issue for many of the Southern NGOs.
Groups in the South often feel that donors were reluctant to fund their work at an
international level and some groups interviewed for the research project expressed a
strong desire to be consulted more fully than at present and to directly participate in the
work of multilateral institutions.

One option that could alleviate demands for increased funding to bring more groups to
meetings organised by multilateral institutions would be to make greater use of regional
consultations and public hearings such as those held by the WHO Commission on
Intellectual Property Rights, Innovation and Public Health (CIPIH). The proposal,
contained in the annex of WIPO Provisional Committee for the Development Agenda
document PCDA/2/2 of 23 June 2006, for WIPO norm-setting activities to be preceded




and effectively guided by debates and public hearings with open participation by all
member-countries and all stakeholders, should be borne in mind in this respect,
particularly during the on-going deliberations focusing on how WIPO can enhance its
development-oriented activities.

Future activities

Relative to the resources available, NGOs have had a considerable impact, enriching the
debate on intellectual property rights and development policy. However, NGOs must
remain vigilant to ensure that they do not become donor driven. Furthermore, engaging
with intellectual property issues requires long-term strategies on the part of NGOs that
must be underscored by long-term commitment on the part of donors and that, over
time, the significance of contributions that NGOs have made to intellectual property
policy-making and norm-setting activities in multilateral institutions will become more
apparent, but this is not a short-term process.




Traditional knowledge and the global
iIntellectual property regime

Tove Gerhardsen®

Friction is rising between members of the World Intellectual Property Organisation
(WIPO) on the issue of whether to introduce an international instrument for the
protection of traditional knowledge, a move which has the backing of many developing
nations.

Developing countries calling for global assistance have been providing examples of why
international protection regimes are needed, but meeting participants were already
predicting that the only clear outcome to this week’s meeting may be a recommendation
to extend the committee’s mandate to allow further discussion in the future.

The July 2007 meeting of the WIPO Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore (IGC) is the
eleventh session of the committee, and the last meeting scheduled under the current
mandate. Committee members were as far apart as ever on the issue and the gap will
have to be bridged to have any chance of an agreement on substance.

Countries are largely divided along developed versus developing country lines on
whether international regulation is needed in this area. But some developed countries
are more open than others to considering an international instrument of some kind.
Developing countries argue that the discussion has gone on long enough and it is time
to start discussing a particular international regime, while developed countries say time
still is not right to move to that stage.

The United States and Japan were among the latter. The United States has called for
sustained and robust discussions of the issue that would be “informed by, and not driven
by,” any particular outcome, shying away from firm commitments. Japan, meanwhile,
says it would have “serious concern” regarding the establishment of a legally binding
international instrument.

But developing countries want protection now. They are frustrated at developed
countries’ statements of discussions being “premature,” referring to the committee’s five
years of work and extensive examples of misuse. One IGC delegate said the folklore
issue had been in international discussions for 40 years, with Article 4 of the Berne
Convention never having appropriately addressed the concern.

Many are concerned about the insufficiency of national regimes, with some concerned
that in some countries governments are so corrupt that indigenous people need

1 This paper is an adaptation of an article that first appeared in Intellectual Property Watch, ®ising friction on
whether to move to WIPO talks on global TK regimeOat
http://www.ip-watch.org/weblog/index.php?p=679&res=1024 _ff

" Gerhardsen, Tove (2007), OWPO meets on traditional knowledge, genetic resourcesQlIntellectual Property
Watch, http://www.ip-watch.org/weblog/index.php?p=675&res=1024 ff&print=0




international frameworks to protect their interests.

India calls for a legally binding international instrument and Indonesia mainains there
should be a minimum standard of protection that countries could choose to increase.
Ethiopia and Algeria, chair of the African Group at WIPO, want progress now on the
issue. Algeria says the international dimension of the issue had been recognised in other
fora so the IGC was not to discuss whether it is needed. The Algerian official said it was
the responsibility of WIPO to lead discussions on this, which could lead to an
international legally binding instrument.

Examples of misappropriation

Numerous examples abound of traditional knowledge having become subject to private
intellectual property rights held by others than the indigenous people.

Kenya and Ethiopia claim that US coffee chain Starbucks’ misappropriation related to
coffee in Ethiopia, a product used for washing detergent having been taken from Kenya
and patented by a US university, and a handbag now patented and produced by a
Japanese company. In addition, shoes called “Masai Barefoot Technology,” referring to
the Masai people of Kenya, were sold in Switzerland, among other places, the
governments suggest.

Maui Solomon of the Hokotehi Moriori Trust talks of a type of cigarette that refers to
American “spirit” produced in Austria showing a first nation chief smoking. as a
contemporary case study of TCEs being misappropriated. This case involved the
company, Austria, the United States and the indigenous people, illustrating the need for
international regulation. Indigenous people in Canada would take issue with statements
he said had been made by Canada at the meeting that talks are premature, he
suggests.

The global intellectual property regime is far from settled, and its treatment of traditional
knowledge in the developing world is one of the key areas of contention. This is an issue
set top feature in international negotiations for some time to come.
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